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U S WEST COMMENTS

U S WEST below submits "more specific comment on how tax certifi

cates could be used under the [2 GHz] transition plan," as the Commission

has requested. Third Notice of Proposed Rulemakin~, 7 FCC Rcd 6886,

6892-92 at en 37 (Oct. 16, 1992). See also Separate Statement of Commissioner

Andrew C. Barrett, FCC 92-437, at 2-3 (Sept. 17, 1992).

1. Tax Certificates Generally. A tax certificate enables a person who

surrenders its regulated property in furtherance of a new or changed

Commission policy to defer a tax liability that would otherwise be incurred

as a result of the compensation received for such action. l The purpose of

these certificates "is to mitigate the effect of a forced divestment and to en

courage voluntary sales consistent with [the Commission's] policy objec-

lThe Commission had issued several policy statements concerning tax certificates. See
Issuance of Tax Certificates, 14 F.C.C.2d 827 (1956); 19 R.R.2d 1831 (1970); 59 F.C.C.2d 91
(1976); 92 F.C.C.2d 170 (1982). See also Statement of Policy on Minority Ownership, 68
F.C.C.2d 979 (1978). For examples of previous tax certificate letters issued by the Commis
sion, see Continental Telephone, 51 F.C.C.2d 284, 288-89 (1975), and Standard Telephone,
52 F.C.C.2d 967, 968-69 (1975).
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tives. "2 Or as Commissioner Quello succinctly stated almost two decades

ago, tax certificates are "designed to mitigate harm resulting from chang

ing [Commission] policies."3

The Commission has been issuing tax certificates for almost 50

years.4 It first used them in connection with traditional broadcast licenses

in effectuating its former "one-station-per-market" policy. The Commis

sion has since issued tax certificates in a wide variety of contexts in order to

further its policies regarding telephone companies,5 television networks,6

cable television systems,7 and cellular radio systems.8

It is important to emphasize that tax certificates do not give recipi

ents a windfall in any way. Tax certificates do not eliminate a recipient's

ultimate tax liability resulting from any gains realized from the sale or ex-

2Continental Telephone, 51 F.C.C.2d 284 (1975). See also Continental Telephone, 43
F.C.C.2d 837, 844 (1973)(dissenting statement by Chairman Bunch and two other Commis
sioners).

3Continental Telephone, 51 F.C.C.2d 284,291 (1975).

4The power to issue tax certificates was first added to the Internal Revenue Code in Section
112(m) of the Revenue Act of 1943. This provision was re-codified without material change
as Section 1071 with the enactment of the Internal Revenue Code of 1954,26 U.S.C. § 1071.
Section 1071 was later amended, as part of the 1958 Technical Amendments Act, to clarify
that the Commission policies had to be either newly adopted or changed. See S. Rep. No.
1983, 85th Cong., 2d Sess., reprinted at 1958 U.S. Code Congo & Admin. News 4791, 4862-63,
accompanying Pub. L. No. 85-866, Title I, Section 48(a), 72 Stat. 1442 (1958).

5See, e.g., Continental Telephone, 51 F.C.C.2d 284 (1975).

6See, e.g., E.K. Meade, 27 RR2d 1569 (1973).

7See, e.g., Minority Ownership of Cable Teleyision Facilities, 52 RR2d 1469 (1982).

8See, e.g., Tax Certificates CNonwireline Transfers), 58 R.R2d 1443 (1985)("Telocator"),
recon. denied, 61 RR2d 699 (1986).
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change of its property; they simply allow a recipient to defer the payment of

income taxes - a payment that the recipient would not have incurred but

for the Commission's new or changed policy.9

2. The Use of Tax Certificates Unquestionably Would Promote the

Commission's Policy to Make the 2 GHz Band Ayailable to New and Emer~

in~ Technolo~es as Soon as Possible. The Commission has decided that

the public interest would be served by re-developing 220 MHz of spectrum in

the 2 GHz band so that spectrum is available for new and emerging tech

nologies. The Commission has further found that new and emerging tech

nology users have "an immediate need" for this spectrum and that this

spectrum must therefore be made available as soon as practica1. 10 Because

the 2 GHz band is already in use, the Commission has proposed a compre-

hensive transition plan, including use of voluntary relocation agreements,

to migrate current 2 GHz users to other bands (or other media) as soon as

possible. In order to further these objectives, the Commission should take

advantage of any procedure or inducement at its disposal that would facili

tate or simplify the use of voluntary relocation agreements.

The issuance of tax certificates would further the Commission's ob-

jectives in several ways. First, such certificates would eliminate a major

uncertainty facing existing licensees in voluntary relocation negotiations -

9The absence of a windfall is further guaranteed by the requirement in the Internal Rev
enue Code that, if any excess compensation is not reinvested, the taxpayer must either pay
the income tax currently on the gain attributable to the excess or reduce the tax depreciation
on existing property (i.e., tax basis reductions).

lOrrhird Notice of Proposed Rulemakin~. 7 FCC Rcd at 6888 4j[ 14.
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an uncertainty that, if removed, will make the licensee more amenable to

relocating its system and doing so sooner. Under the Internal Revenue

Code, "the exchange of property ... for property of like kind" ordinarily is

not a taxable event. 11 An incumbent fixed microwave user could argue

that the payment by a new technology licensee for the purchase of alternate

transmission facilities in exchange for vacating its current facilities would

be a "like kind exchange" under the Code and, as a result, a non-taxable

event. But as a practical matter, however, most existing licensees will be

reluctant to enter into a relocation contract without first confirming their

position with the IRS.

The use of tax certificates would moot this issue because proceeds of a

transaction would not be taxable at the time of the event even if, in their ab

sence, the IRS were to determine that the sale is not "like kind exchange"

within the scope of the tax code. Consequently, not only would tax certifi-

cates eliminate unnecessary administrative burdens on existing licensees

and the IRS but, by removing the uncertainty over the licensee's current tax

liability, they would also accelerate voluntary relocation negotiations

(thereby accelerating the date when the 2 GHz spectrum can be used for

new technologies).

Another benefit of tax certificates is that they will likely reduce the

overall relocation cost of embedded systems and will help ensure that new

llSection 1031(a), 26 U.S.C. § l031(a), provides:

No gain or loss shall be recognized on the exchange of property held for pro
ductive use in a trade or business or for investment if such property is exchanged
solely for property of a like kind which is to be held either for productive use in a
trade or business or for investment.
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licensees pay a price that approximates the system's actual market value.

From the point of view of an existing licensee, incurring a tax liability on

the sale or exchange of its 2 GHz system makes the overall cost of relocating

to alternative facilities (be they other spectrum or transmission media) rela

tively more expensive. Such a licensee will understandably demand a

higher price in order to compensate it at the net value that the existing li

censee believes is fair.l 2 Conversely, a new licensee is less likely to pay

more than the fair market value of a property merely to keep an existing li

censee whole after taxes.

The advantage of tax certificates is that they allow the negotiations to

take place without concern for a licensee's specific tax situation. Moreover,

tax certificates will likely have the effect of putting existing and new li

censees on a more equal footing. For example, the mere fact that one exist

ing licensee may have a net operating loss or capital loss carry-over that

can be used against any gain on the sale of its 2 GHz system will not result

in disparately low prices being paid as opposed to other existing licensees

without such tax benefits available.

Only one of the many commenters addressing this issue has ques

tioned the usefulness of tax certificates. 13 But as the Commission has held

12It bears repeating that it is not inequitable for an existing licensee to demand a premium
if that licensee is forced to pay taxes on the sale or exchange. After all, the only reason that
the existing licensee is exposed to a tax liability at this point of time is because the Commis
sion has adopted a new or changed policy. Put another way, it is unlikely that incumbent
licensees would sell or exchange their assets but for the Commission's reallocation of
radio spectrum and resulting relocation policy.

13See American Petroleum Institute Reply Comments, at 30 (July 8, 1992)("API believes
that tax certificates will not greatly benefit its member companies").
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in the past, that tax certificates may not be useful to some is no reason to

deprive others from taking advantage of such certificates. 14

3. The Commission Is Empowered to Issue Tax Certificates to Cur

rent 2 GHz Microwave Licensees. The Commission unquestionably has the

power to issue tax certificates as part of its 2 GHz re-development transition

plan.l5 Section l071(a) of the Internal Revenue Code, 26 U.S.C. § l071(a),

authorizes the Commission to issue tax certificates in connection with the

sale or exchange of property where two criteria are present:

1. The sale or exchange is "necessary or appropriate to effectuate

a change in a policy of, or the adoption of a new policy by, the

Commission;" and

2. The relevant policy relates to "the ownership and control of ra

dio broadcasting stations."16

Both criteria are satisfied in the Commission's proposed 2 GHz re

development transition plan. As explained in the preceding section, the is

suance of tax certificates would materially facilitate voluntary relocation

14See, e.g., Technical Assifroment of Criteria for the AM Broadcast Service, 6 FCC Rcd
6273,6324-251/1/ 162-63 (1991).

15Consequently, there is no need to commence a negotiated rule making "to develop ...
legal justifications for using the tax certificate in this context." 7 FCC Rcd at 6893 1/ 37.
Nor is there a need to commence a negotiated rule making "to develop specific guidelines .
. . for using the tax certificate" Cibid.) because certificates should be available to .lllCl 2 GHz
licensee surrendering its license - regardless of whether the relocation is voluntary or
involuntary and without regard to whether the licensee will be migrating to non-radio or
other radio media.

16See Telocator, 58 R.R.2d 1443, 14451/4 (1985), on recon., 1 FCC Red 509 (1986).
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agreements, thereby making the 2 GHz band available to new technology

users sooner than would otherwise be the case. As such, tax certificates

are certainly "appropriate," if not "necessary," to effectuate the public pol

icy determinations the Commission has made: the re-development of this

spectrum as soon as possible and the innovation of using new and emerg

ing telecommunications technologies. 17

Nor is an extended discussion required over the second criterion; the

Commission has exhaustively examined this issue in the past. 18 The im

portant point is that, as discussed above, the Commission has used tax cer

tificates in many non-broadcast settings and, to U S WEST's knowledge, the

IRS has never challenged the Commission's action. Equally important, in

one of the few occasions that the Commission's discretion to issue tax cer-

tificates was challenged, the appellate court confirmed that tax certificates

could be issued in a non-broadcast setting.l9 The proposal to use tax cer

tificates as part of the 2 GHz transition plan is thus well within the Com-

mission's authority.

171t is important to emphasize that tax certificates are appropriate for both voluntary and
involuntary sales. In adopting the precursor to Section 1071, the Senate initially proposed
use of the phrase, "required by the Federal Communications Commission." See 89 Congo
Rec. 10957. However, in the legislation ultimately adopted, this language was replaced
with the phrase, "necessary or appropriate to effectuate the policies of the Commission."
See 90 Congo Rec. 2013, 2050. See also Jefferson Standard Broadcastin~, 14 F.C.C.2d 823,
831 (1968)(dissenting statement of Commissioner Cox). Thus, only last year the Commis
sion authorized use of tax certificates to AM licensees that voluntarily surrendered their
licenses in order to reduce broadcast interference. See Technical Assi~ment of Criteria
for the AM Broadcast Service, 6 FCC Rcd 6273, 6325 (1991). See generally Telocator, 58
RR2d 1443, 1445 'II 6 (1985).

18See Telocator, 58 RR2d 1443 (1985), on recon., 1 FCC Rcd 509 (1986).

19See Kansas State Network v. F.Q.C., 720 F.2d 185 (D.C. Cir. 1983)(award of a certificate in
connection with the divestiture of cable television systems is appropriate).
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For all the foregoing reasons, the Commission should issue tax cer

tificates to any fixed microwave licensee currently using 2 GHz spectrum

who relocates its system - regardless of whether the licensee is surrender

ing the spectrum via the voluntary or involuntary relocation process and

without regard to whether the licensee will be migrating to non-radio or

other radio media.

Respectfully submitted,

U S WEST, Inc.

Y4l'f~-_-S]5~_--
rk

1 th treet, N.W., Suite 700
Washington, D.C. 20036
303-896-1146

Laurie Bennett, Of Counsel

January 13, 1993 Attorneys for US WEST, Inc.
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85 Old Shore Road
suite 200
Port Washington, NY 11050

**Jack Zavitz
8150 Trans-Canada Hwy.
st. Laurent, Quebec
Canada H4S 1M5

Walter H. Sonnenfeldt
Walter Sonnenfeldt &

Associates
1600 Wilson Blvd.
Suite 500
Arlington, VA 22209

James D. Ellis
William J. Free
Southwestern Bell Corporation
One Bell Center
Room 3524
st. Louis, MO 63101-3099

Eric A. Kuhn
Southeast Ohio Emergency

Medical Services, Inc.
3240 State Rt. 160
Gallipolis, OH 45631

Brad Diard
Southern Natural Gas
P.O. Box 2563
Birmingham, AL 35202-2563

D. W. Bateman
Salt River Project
P.O. Box 52025
Phoenix, AZ 85072-2025

M.J. MacDonald
Seattle City Light

Department
1015 Third Avenue
Seattle, WA 98109

Coleman Conrad
City of San Diego
202 C Street
San Deigo, CA 92101

Daniel H. Young
City of Santa Ana
20 Civic Center Plaza
P.O. Box 1988
Santa Ana, CA 92702



Thomas Ohlsson
Spectral ink Corporation
1650 38th street
Boulder, CO 80301

L. Christian Hauck
Sunflower Electric Power

Corporation
P.O. Box 980
Hays, KS 67601

Thomas A. stroup
Telocator
1019 19th street, N.W.
suite 1100
Washington, D.C. 20036

Michael C. Trahos
Region 20 Public Safety

Review Committee
4600 King street
suite 4E
Alexandria, VA 22302

Howard Oringer
Telesciences, Inc.
600 Montgomery Street
San Francisco, CA 94111

Dennis R. Patrick
Lisa A. Hook
Time Warner

Telecommunications, Inc.
1776 I street, N.W.
suite 850
Washington, D.C. 20006

Tom W. Davidson
Margaret L. Tobey
Akin, Gump, Hauer

& Feld
1333 New Hamsphire Ave., N.W.
suite 400
Washinton, D.C. 20036

William D. Balthrope
Texas Wired Music, Inc.
P.O. Box 8278
San Antonio, TX 78208

Paul Taft
Taft Broadcasting Company
4808 San Felipe Road
Houston, TX 77056

Arthur K. Peters
TRX TransTel
150 N. Meramec
suite 620
st. Louis, MO 63105



Nicholas W. Hetman
Texas Gas Transmission

Corporation
3800 Frederica street
OWensboro, KY 42301

Eric Schimmel
Telecommunications Industry

Association
2001 Pennsylvania Avenue, N.W.
Suite 800
Washington, D.C. 20006

George Y. Wheeler
Koteen & Naftalin
1150 connecticut Ave., N.W.
Washington, D.C. 20036

Jay C. Keithley
United Telephone Companies
1850 M Street, N.W.
Suite 1100
Washington, D.C. 20036

W. Richard Morris
united Telephone Companies
P.o. Box 11315
Kansas City, MO 64112

Byron R. Bergman
E.E. Coates
Tacoma Public utilities
3628 South 35th Street
P.O. Box 11007
Tacoma, WA 98411

George Shannon
Tarrant County Water

Control and Improvement
P.O. Box 4508
Fort Wort, TX 76164-0508

craig M. Jorgensen
state of Utah
5000 state Office Building
Salt Lake City, UT 84114

Martin T. McCue
Linda Kent
united states Telephone

Association
900 19th Street, N.W.
suite 800
Washington, D.C. 20006-2105

James F. Rogers
Gregory P. Broome
Latham & Watkins
1001 Pennsylvania Ave., N.W.
Suite 1300
Washington, D.C. 20005-2404



Harold R. Morrison
Valero Transmission

Company
P.O. Box 500
San Antonio, TX 78292-0500

J. Michael Peters
Western Resources, Inc.
818 Kansas Avenue
Topeka, KS 66601

Benn Kobb
Wireless Information

Networks Forum
1155 Connecticut Ave., N.W.
Suite 500
Washington, D.C. 20036

Charles D. Ferris
Howard J. SYmons
Mintz, Levin, Cohn, Ferris

Glovsky & Popeo
701 Pennsylvania Ave., N.W.
Washington, D.C. 20004

Frank J. Drajoun
Central Nebraska Public

Power
415 Lincoln Street
P.O. Box 740
Holdrege, NE 68949-0740

Charles F. Wright
Central Corporation
8725 Higgins Road
Chicago, IL 60631

John D. Lockton
Corporate Technology

Partners
520 S. EL Camino Real
Suite 715
San Mateo, CA 94402

Philip v. otero
Alexander P. Humphrey
GE American Communications,

Inc.
1331 pennsylvania Ave., N.W.
Washington, D.C. 20004

Linda K. smith
Robert M. Halprin
Crowell & Moring
1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004-2505

Leslie A. Taylor
Leslie Taylor Associates
6800 Carlynn Court
Bethesda, MD 20817-4302


